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Stay Appl.No. NA/2016-17t,

. .:r3~ 3m_~ Order-In-Appeal Nos. A,~M-EXCUS-001-APP-049-2017-18
Wilen 27.07.2017 _vITTr ffl ~ ffiml! Date,_pf Issue c, f («flo 1'1l I .
~ 3m ~ 3rrp@ (3l'lTlc=I) &RT tITfui J:,1:
Passed by Shri. Uma Shanker, Commitsioner (Appeal)

r'\!_·
· ·£;

Asstt. Commissioner. Div-Ill ~~~-Service tax &RT "1'Rl ~ 3m 'fi
STC/Ref/22/JMC/HCV/DC/Div-111/16-1;'7~: 24/05/2016,, . "fl ~R,m

$
Arising out of Order-in-Original No. sr'.¢/Ref/22/JMC/HCV/DC/Div-111/16-17~: 24/05/2016
issued by Asstt. Commissioner,Div-111 lbentral Excise, Service tax!' ··~n
379laaf atI vi r Name &Address of the Appellant / Re$pondents

!~ • • •.

M/S'iJMC Projects Pvt. Ltd
Ahmedabad

$1-­~\II,·. . ' ' •
ast{ anRr za r@a 3mr 3Tm[Tll 3rpra air ? at as sa 3ma a ufa zuenfe1fa fr '1ffin! T]l;!- x'!efl'I 3T~cn'r

3l'lTlc=i <IT ~a-TUT 3TJc1G,, m-wr clR x,cpffi t I ;:.{
Any person a aggrieved by this Ordef,Tln-Appeal may file an appeal or revision application, as

the one may be against such order, to the ap'gropriate authority in the following way :
-tit
•ilr

'llffif "fRclll"< cnr~P.fOT 3T1'<f'cR ·1.~::;·n1 _ 1. ,

Revision application to Government of lncfia : · ·. • · • ·
. ·11f · · · · l

(1) #4ta snrn zymn sf)fm, 1994 al a #4 #f '1ffil"C! ng mit # h q@tam arr cn'r iJCl-'<1'RT cr, t;[Q.fl'I ~

cr, 3tffrm~a-TUT 3TJclG,'l 3T'oTPI "fffqq, 'llffif 'ffi'cffi. fim'r '.i~ . ~ fctirrrT: mirr +iRsr, Ra tu ,l'tl1. 'fmG 1Wf. ~ ~
: 110001 <ITT ~ 'iJ!AT m1m! I ' )' · ·
(i) A revision application lies to the Unde?;,Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue/Ath Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :J 'u

·.':! ,
(ii) afe ma an em # mr # «a t@ enR 'jar "fl Rs4 rwrei ar'sra au zu Rd wusrm a a?
arwgr iin a var siz lWf B, m M 1-~m 1:f%R j a? arz ff arsart m Fclrnl ~ l'l m lffi;J ~ i;rfcr;m 'cfj

ci'RA~ 'ITTI 't
(ii) In case of any loss of goods where tli'\3 loss occur in transitfrom a factory to a warehouse or to
another factory or from one warehouse to a~other during the course of processing of the goods in a
warehouse or in storage whether in a factory/or in a warehouse.'..j,

0

0

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the mapufacture of the goo:ls which are exported to any country
or territory outside India. ·

(z) zuR zcas a zmrr Rh Rea 'llffif cr, ~ (jN)cl m '¥Pl cn'r) ~ fclxlT 7T<lT lffi;J m 1

'·/
... 2 ...

t.r•:
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(ti) ma a are fa8 zrg za rag i frrmfmi 'i:frt;J l:fx m 1=fTFI 8 faff#for i sq#tr zycen aa 1=fTFI l:fx ~
a # Ra # mi ii i na a are f@ftg zn 5qg ii faff &1 {

%

(b)

,'
. ~

In case of rebate of duty of excise cin goods exported ~6 any country or territory outside
India of on excisable material used'in the manufacture{of the goods which are exported
to any country or territory outside India. J,-

• • • • J ':f,; I

zrfe zrca mr ·uar fag qr rd m ~- (~<.'! m 1tcFI <t>7) ~ fclrrll Tfm 1=fTFI "ITT I
,l ·!··
::- .

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ·,

,'

3if 3aTaa alt sq zye # 1fTTIA m ttrc: Gil pl #fee rt al n{ & st ta 3re ui za arr vi~ m~ 311W@. 3l1-Tm m &RT qfffi'f cf! 'ffl1!I l:fx m <ITc; # fclrn 3~ (~.2) 1998 'tTR! 109 &RT

fgaa fag ·rg st °is:., .
• 1

0

I
f

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 withir{3 months. from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@Ga 374aa rel Ggj viav qa rd qi a 3wa a "ITT "ill m 200/- #6ha para <t>'l vITT!
3il ugj ic an ga arr ? v,Tar "ITT ffi 1000/-. ~ ~ TTT'fR m'f vITT!I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 0
than Rupees One Lac.

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. · ·

(1) a=ta scar zrca (3r4ta) [umraat, 2001 m ~ 9 m 3fc'j"l"@. fclPtfc!Ec ~ ~ ~-8 1'i zj >ITTJm l'i.
)fa am2 a 4fa am2 hfrafit ft l=fR-i ·m 'lfRR ea-arrest vi rf an?er 61 at-ah >ITTJm m m2.T
6Rena am4a [haGr aIR@qi Ur# arr all z. an zrff a jiafa er 35-z i ffRa #t # 4Tar
m "fl¥ m W2.T tl3ITT-6 arr al uR e1ft.a1Rey /f

(d)

#tar z[ca, a4ta3n zycan qi hara 3nj#tu nqf@raw # ff 3r@)ci­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

1

(1) a€tu sac zca 3f@)fm, 1944 t nr 35-~/35-~ m 3fc'l"l"@::-

l'
Under Section 35B/ 35E of CEA, 1944 an appeal lies ,ci :-

l

(a) afRtr uRba 2 (1) a i aag 3r a 3rara al 3rt=, arfta cfi 7a i # gyca, a4q
qr zfens vi aa 3rqra urznf@raw (Rre€) al afai 2#flu #)a. 3rnarar a si1-20, q
#ea gRuza #nae, turf+, 3rnarard-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, · Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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• The appeal to the Appellate Tribu~al shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Cehtral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at(least should be accompanied by a fee of Rs.1,000/-,

·'JRs.5,000/- and Rs.10,000/- where 'c1mount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50/~ac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a bran¢h of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ;1

1

•

1 ':'j .,.
~!?; ~ 31ml i:f ~ ~ 3]RW m rrj st t it r@ta a itag a fg #la cBT :fTT1R '3lajcffian fhzu art alRe za ea a sh g sf f frat qcfr cpflf i-J ffi cfi ~ lf~~ 311fu;fm
znrznf@era1 al ga arfa n #trlj ct ya smaa fhzn uat &r
In case of the order covers a numli~r of order-in-Original, fee for each 0.1.0. should be#»paid in the aforesaid manner not~withstanding the fact that the -one appeal to the
Appellant Tribunal or the one applLc;:ation to the Central Govt. As the case may be, is
filled tq avoid scriptoria work if excii;.'jng Rs. 1 lacs fee of Rs.100/- for each.

%
rllllJIC'lll ~ 3~ 1970 lfm fl'm[mr~ ~~-1 cfi 3@7@ fetffa fag 31jaramra a
Te 3mar zrrfeff fufu qf@rat a if? i r@ta al a If u ~.6.50 #f "cbf rllllJIC'lll ~
fea Gm it aft '. 'f;

., .­, r
. \,_

One copy of application or 0.1.0. a§ the case may be, and the order of the adjournment
authority shall a couri fee stamp otJ;Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amend~d. _, 11,

ff ' '

za ail iif@r mrii ant firu m are fuii al ail f) er 3raff fu \JJlcTI t \JJl xfr:rr ~.
a4la uaa yc gi hara ar4l#ta inn@raw (ruff4fen), fr4, 1982 T-i ~i%c'f t I

,:{ . ··1···. :· ~ I;
Attention in invited to the rules cove[ing these and other related matter contended in the
Customs, Excise & Servii;::e Tax App;~llate Tribunal (Procedure) Rules, 1982,.

':frj ' ' '
,1/ . ' .var yea, €tu area yeas vi haip 3r@Ra mar@raw1. (fr2z), uf r@ca cfi l'IT1ttl T-j

~- a=fm (Demand)~ c3 (P(•naltv) c#.k w"-f, CJcf 3PTT a+' 3if@a ? 1zraif±, 3rf@rrr r 5rm IC)
ilj o· ·~~ t !(Section 35 F of the Centri Excise Act, 1944,: $_Elction 83 & Section 86 of the Finance Act,

1994) \i , '. , : i: ,:
%
'#¢; .' ;;

44z3sne arcs3ibaras as 3intra, zf@Re 8tr "cfi'('-1" G<J" ~- rn:Jf'(]111ly lkmandcrl) -

(i) (SectionP:B 11]) ~~ Fo=rmfW =nfil:
i

(ii) fc;mr ;m;rc:r~~ cf;'r {ITT!: (,
(iii) dz#fez rri#err 6#za 2rfa.

,t

e re rasra 'ifr3r4' irt u& ittarc i , :wfh;r• zjftRq <f>"'A' ct,- fc;rcr i:ra- !!IB ,ro:rr~.rm% .~ " :·'} .:, .:.·:. :;, "'
# eeai

For an appeal to be filed before th,CESTAT, 10%. of the Duty & Penalty confirmed by
the Appellate Commissioner woul~ have to be pre-deposited, provided that the pre­
deposit amount shall not exceed R$.10 Crores. It may'be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT.· (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Se:i.qtion 86 of the Finance Act, 1994)

_; u '
Under Central Excise and Service'?rax, "Duty demanded" shall include:

(i) amount determined ddder Section 11 D; ·
(ii) amount of erroneous/¢envat Credit taken;
(iii) amount payable und~~ Rule 6 of the Cem,at Credit Rules."'

z 3mgr a uf34 ,f@raur #var Gzr?gr;ea 3rar ~wcfi .:ir ~ Rtc11Ria lIT m 1l"m fcl;i:r ,rq ~wcfi ct,-. -~\~t.:> ..::, . -··=•:•• ..:>

10% 3P@'luf 1:!'t 3tlT ~ cficrn ciUs ~c11Ria lIT ~ c;os ~ 10'½, 3P@'luf 1:!'t cfi'r "fr~ ~I
..::, i·~~ ..::,

In view of above, an appeal again~!ithis order shall lie be;;fore the Tribunal on payment of
10% of the duty demanded where duty 6J duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." ,; .,<~;:~- 3-~PT?;>,"I,..-~ ..::~~::..!r rJ • ··, ''/,-':" ,-"·

;'/-'.'./>'-· - , - ~

(6)

(5)

0

0
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F.No.: V2(ST)l 16/A-11/2016-17

d
' ' i '

ORDER IN APPEAL ':
}l"Ji

M/s. JMC Projects (India)' Pvt. Ltd., '-104, Shapath-4, Opp.·l;
t-·

Karnavati Club, S. G. Road, Ahmedabad (hereinafter referred to as 'the

appellants') have filed the present appeal against Order-in-Original number
f• ''

STC/Ref/22/JMC/H.C.Verma/DC/Div-,III/2016-17 r' dated 24.05.2016
j •

(hereinafter referred to as 'impugned order') passed by the Deputy
'

Commissioner, Service Tax, Division-III, Ahmedabad (hereinafter referred to
. \

as 'adjudicating authority').
t + ] ,

2. The facts of the case, in brief, are that the Appellants had filed a
i..'

refund claim for 2,18,34,989/- Linder the provisions of Section 11B of
Central Excise Act, 1944 made applicable to Service Tax matters vide Section.
83 of the Finance Act, 1994. The said refund claim. was filed for the period

O6.06.2007 to 31.03.2011 by the. appellants. The /~ppellants claimed that

they had carried out the work of construction of cqaphragm walls, anchor
slab, retention wall etc. for M/s. SRFDC Ltd. (a wholly owned undertaking of

' ' ;· ' (/ • '

the Ahmedabad Municipal Corporation) during the, period 06.06.2007 to
31.03.2011. The said work was _specifically exclu~ed from · the ambit of

: 3
Service Tax as defined in Section 65(97a) of the;Finance Act, 1994 and
hen·ce, no Servi,ce Tax was payabl_e by them. The appellants paid Service Tax
on the above work and after M/s. SRFDC Ltd. informed that Service Tax was

1r s ;

not applicable to the work, the c;1ppellants filed the refund claim. During

a

a

scrutiny of the claim, certain discrepancies were noticed and accordingly; a
show cause notice, dated 22.01.2016, was issued/to the appellants. The', :. ·,,

. . . . . .

adjudicating authority, vide the impugned order, rejected the refund claim on' ' ' j

· the ground of unjust enrichment and limitation stating that the claim was not
- s

tenable under Section 11 B of the Central Excise Act,.'1944.
0

3. Being aggrieved with the impugned order the appellants have preferred
the present appeal. They stated that the impugned order is not a speaking

4"

one as the adjudicating authority has not properly discussed the case laws
I'.tabled by the appellants. They further quoted that M/s. SRFDC Ltd. did not

pay any Service Tax to the appellants on the invoice.~,raised. In support, the

appellants submitted, before me, a letter of Mjs. SRFDC Ltd. dated
29.09.2015. The appellants further.claimed that the amount of Service Tax of
2,18,34,989/- paid by them was not duty but deposit and hence limitation

i

under Section 11B will not be applicable to the case. The appellants further
argued that the refund can also not be denied on: the ground of unjust ..
enrichment. They have shown the Service Tax amourit as 'receivables1 in the S"

financial statements. Thus, as they have o recd- ·mosstgepje; 99}, #
Tax_ from M/s. SRFDC Ltd., the question of unjust enrichment does not@ii$e. • [2j]

-\ «. 25t
N" .v ­--4+,a3

· ; , , -,..,.,....,.,.,... ..1.C

,i
'i
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F.No.: V2(ST)l 16/A-II/2016-17

(ii)

::1:~·-· ..... ,
--~
'tt.;e.1l
it- '.

Personal hearing in the matter was granted and held on 22.03.2017 .
$

Shri Jigar Shah and Smt. Madhu.t.Jain, both adv.ocates, appeared before me
-t;

on behalf of the appellants and treiterated the contents of appeal memo.
l_f

Additional submissions and various judgments were also tabled before me,~- .

by them, during the course of hea~lng.

,'!:i,
5. I have carefully gone through the facts of the ::ase on records, grounds

of appeal in the Appeal Memoraw:dum and oral submissions made by the
appellants at the time of personal(hearing. There are the following two issues

to be decided in the case viz.; •1
(i) Claim rejected on the grouhd of limitation under Section 11B of the
Central Excise Act, 1944. l.,

,11 t,

Claim rejected on the grour{d of unjust enrichment.,•·.
t
it
:;J

..
,-• 4.

0
At the onset· I would like to qjote below the· reievant portions of the
Notification number 25/2012-Servi@e Tax dated 20.06:2012;

'3
j ~

"G.S.R...... (E).- In exercise of,the powers conferred by sub-section (1)
·'11' .

of section 93 of the Financaj: Act, 1994 (32 of 1994) (hereinafter-
'. f'. : .

referred to as the said Act) and in supersession of notification number
'12/2012- Service Tax, dated iJ~he 17th March,: 2012, published in the

Gazette of India, Extraordinary.Part II, Section 3, ,sub-section (i) vide·f' ' .. '
number G.S.R. 210 (E), dated the 17 March, 1 2012, the Central. . ,,,a;. . . . ',
Governme_nt, being satisfied th,~lt it is necessary in "'.:he public interest so

44

to do, hereby exempts the foJlpwing taxable servces leviable thereon
#

under section 66B of the said At, namely:- .,-',
#

~ !

0
'. ;, .. ~,-

12. Services provided to the_ Government, a local authority or a
;

governmental authority by way of construction, · erection,
commissioning, installatioJ~ completion,· fitt

0

ing out, repair,

f;

establishment;

maintenance, renovation, ofalteration of - .
@
f.i

(a) a civil structure o_rfi any other origi_nal works meant
predominantly for use othefslthan for commerce, industry, or any ­
other business or professiorj; '

f
<il
{

(b) a historical monum~fit, archaeological site or remains of
nationai importance, archi;,~ol~gical exc~\/~ti:~n, or antiquity

;J?r . . ..
specified under the Ancient#onuments and Archaeological Sites
and Remains Act, 1958 (24of 1958); •.•

,· rt '.
(c) a structure mean~~f predominantly for use as (i) an

educational, (ii) a clinical, or (iii) an art or cultural ....-­
3$

­
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1

·t · ·l \
(d) •canal, dam or other irrigation works; '

fie

(e) pipeline, conduit or plant for (i) water supply (ii) water
. -~ .

treatment, or (iii) sewerage treatment or disposal;....... "
«

l ·:, -· JI'
In view of the above, we can very well see that the Work performed by the

.ti. #
appellants is exempted from payment of Service Tax Up to this point there is

.:.·+ •• ¥

no confusion a,bout the taxability but the issue gets complicated after this.... .,...
The appellants have paid Service Tax since 06.06.2007 to 31.03.2011 and

': · 1: . ·. if:
when they came to know that the 'Nork performed by them is exempted,:·_: ' ¥
they have asked for a refund of the Service Tax tl;rnt they have paid. The

:.• . .'r

appellants have claimed, in their. appeal memoraripum, that they did not
.° ±y'

collect the said Service Tax, paid by them, from thE:ir client and have shown
,:; I ,1,',

the amount as 'receivables' in their financial staterri~nts. They stated before
r,' ~me that there were several correspondences between both the parties

: :.', i·· ··f_

regarding the payment of Service Tax and lately M/~1 SRFDC Ltd., vide letter
Ti I4

dated 29.09.2015, informed the. appellants that is Service Tax was not
I ' · •, ;·

payable on the work performed by the appellants, 'the question of
'

reimbursement does not arise'. In support of their claim, the appellants have
I•

submitted photocopies of the said correspondences before me. In view of the
above, I agree with the appellants that they were Jot supposed to pay any
Service Tax and they have not received any amount; of Service Tax, paid by .

, . (.
them, from M/s. SRFDC Ltd. In paragraph 17 of the impugned order, the
adjudicating authority draws a conclusion stating that as the invoices raised

, l .:•

by the appellants include Service Tax; the appellants have received the
'same. This conclusion is supported by a vague argument and devoid of any

evidence. In the copy of the minwtes of pre-bid meeting, submitted by the
appellants before me, it is very clearly mentioned thct Service Tax will not be,
included in the rates quoted by the bidder. Thus, it is very clear that

si
whatever amount, in the form of payment, received by the appellants, was

:

exclusive of the Service Tax. That is the reason why the appellants were
l.

incessantly requesting M/s. SRFDC Ltd. to reimburse;the Service tax amount~ . •;•

paid by the appellants. 'r:i,

t
6. Now, I start with the main issue that whether Section 11B of the
Central Excise Act, 1944 is applicable to a serve that is exempted by"r
notification. The answer is no because, the Servic~ Tax was paid by the

, ....

appellants mistakenly/erroneously and hence, the sa~e should be treated as
a deposit and not duty. Hon'ble High Court of Kerala,1 while disposing the writ
petition of M/s. Geojit BNP Paribas Financial Services 'Ltd. on 23.06.2015, has

held that if Service Tax is not leviable, the refund claimed is not relatable to
t,· <· ·..»

_,.-,,,.-----
--- ' / "·,·

.-,.;i (/ .;·,··.- '

"10. The question of alternative remedy wot4 srsescree rake if}:­
otherwise leviable under the Central Excise Ac. Herem, nts cease p}.,

u/?"- &ea ­' ";i -·
' '.J
i
4

0

0

Section 11B of the Central Excise Act, 1944.



f"' ._,,,
;IJl1 '
##-}I\
, !,"Ii
•~f,
£

there is no dispute with regard tB the fact that no Service Tax is leviable

for the service extended by the Pititioner to the Muscat Bank SAOG. Thus,
w

the writ petition is maintainabl~ 'frhen the amount ts arbitrarily withheld
without any justification under lay as the refund claimed by the petitioner

is not relatable to Section 11B oi__ ';the Central Excise Act. Similar view was
also taken by the Karnataka i~High Court in K. V.R. Constructions
v. Commissioner of Central Excise (Appeals) and another [(2010) 28

VST 190 (Karn)] and by th~! Madras High Court in Natraj and
-~ :

Venkat Associates v. Asst.Comwr, of S. T., Chennai-II [2010 (249)

E.L. T.337 (Mad.)]. ')

11. In that view of the matter, th:j writ petition is allowed. There shall be a
Jt

direction to the second respondent to sanction, refund claimed by the
,ft

petitioner based on the request ri/ade by him within two months from the
i±

date of receipt of a copy of this judgment"."" ..
#.r,.

In the case of Joshi Technologies International vs. the Union of Indi_a, the

Hon'ble High Court of Gujarat p,<;:>~laimed that J,11 s1:1se of amount paid by
mistake or through ignorance, the revenue is duty b,_ound to refund it as its

retention is hit by Article 265 of C~,nstitution of Indii:I which mandates that no
s! .

tax shall be levied or collected ex~~rpt by the authority of law, Section 11B of
Central Excise Act, 1944. I wb~Gld quote the. required contents of the
paragraph 15.3 and 15.4 of the slidjudgment as below;. e . .,

%4
"......... Therefore, the contention :_,that the self assessment made by the

petitioner has attained finality ~?d hence, the ,petitirmer cannot claim
refund unless the assessment is cfjallenged is misconceived and contrary to

f .
the law laid down in the aboje decision. The upshot of the above

'.'!f

discussion is that even in case where any amount is·paid by way of selfl•'I . .

assessment, in the event any am~~nt has been paid by iistake or through

ignorance, it is always open to the assessee to bring it to the notice of the

authority concerned and claim refund of the amount wrongly paid. .I!!!.
authority concerned is also duty b,ijund to refund such amount as retention

of such amount would be hit by'.fArticle 265 of the Constitution of India
which bears the heading "Taxes'.!}10t to be imposed save by authority of. . ._-,;,;· _-· . . . _,

law" and lays down that no ta>{i\ shall be levied orcollected except by

authority of law. Since the Ed~t~f:1tion Cess and Secondary and Higher
·:71
~i: tf .

Secondary Education Cess collected from the petitiqner is not backed by''\ '. . . .

any authority of law, in view of the provisions. of, Article 265 of the
Constitution, the respondents ha~e no authority to retain the same. The

'r ··
decision of the Supreme Court in;the case of Paras Electronics (P) Ltd. v.

,.:1 . ..
Union of India (supra) would have no applicability to the facts of the

,;,1· ·.
•i··

present case, inasmuch as, in that case the refund was not granted as the
ft '

levy had become final being con{ested at all departmental levels. In the
.,,j

present case, the education cesses have been paid by the petitioner by..--.... ,a 37±.'
way of self assessment and no asi'$.ssment order has been passed thereon; . 1"2,

-r . . ~
d ··,_ -~±
~ '··.:;•

F.No.: V2(ST)116/A-II/2016-17

.•.
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£..'i

' .. ~15.4Reference may also be made at this stage tq the decision of this
.b.·

court in the case of Alstom India Ltd; v. Union of Inola, 2014 (301) E.L. T.

446 (Guj.), on which reliance has 'been placed by the learned counsel for

the petitioner, wherein it has been held as follows : -B
.#e

It is now "11. we/I-settled law.that a citizen, even Ji~er making payment

of tax on demand by either misinterpretation of the Statutory provision or

under unconstitutional provision or under mistake oraw, can subsequently
#.

challenge the inherent lack of jurisdiction on the part of the said State

authority to demand tax, and if such a citizen succeeds, the Court can, in

an appropriate case, direct refundof the amount which had been collected
by the State authority having no jurisdiction. There'jare instances where

after payment of tax by an assessee, on his pray~r, the provisions of

imposition of tax has been held ultra vires the Constitution of India and in

such a case, the subsequent proceedings for annulment of the proceedings

under which the tax was collected cannot be dismissed on the sole ground
of payment of tax by the petitioner iriasmuch as there cannot be a waiver

!
of constitutional rights of mandatory character or fundamental rights. The

only exception to this principle is where the assesse~ has passed on the

burden of tax to the third parties i.e. the consuhers. [See Mafatlal

Industries Ltd. and Others v. Union'ofindia and Othef1 reported in (1997)
• • . ' . ~i

5 sec 536 = 1997 (89) E.L.T. 247 (S.C.)J. Thus, if the Constitution does
·.- 3;not permit an authority to collect tax by enactment of appropriate law

vesting such power, merely because such authorit has recovered the

amount by virtue of ultra Vires adjudication, cannot b a factor standing in
.the way of the assessee to challenge the provisions afultra vires just as in

a Civil Litigation after suffering' a' decree, the judgment debtor in the

executing proceedings can pray for declaration that the decree sought to
be executed is a nullity for want of inherent jurisdiction without preferring
any appeal against the original i:i~Jree [See Chiranji)al Shrilal Goenka v.
Jasjit Singh reported in (1993) 2 scc·so7J." ,}

1.·

Also in the case of Alstom India Ltd. vs. the Union of, India, the Hon'ble High. . ':,
Court of Gujarat proclaimed that;

"Refund-Tax paid-On misinterpretation of statutory 'provision or under
unconstitutional provision or under mistake of law-Inl'such case, inherent:

•i1lack of jurisdiction of State authority to demand tax can be challenged'.
:l/'

subsequent to payment of tax-If citizen succeeds, Court can, in appropriate
~I

case, direct refund of amount collected by State authority having no
±.q

jurisdiction-Subsequent proceedings cannot be dismissd on sole ground of
payment of ta: by citizen as there cannot be waiver ofconstitutional rights
of mandatory character or fundamental rights-Only exception to this

principle is where assessee has passed on burden of tak to thirdparties"eaSn
2

Thus, in view of the above, I hold that when a particular service is' not '
taxable under the Service Tax law, then in such a situation what has. been ., •K)
collected as Service Tax against such a non taxable ~rvlce is n~t,,~t;f1?

.} e,ass
l·
#
I_:. l

0

Q
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0

;Jr '··- .
'!~
~ .

:ti., F.No.: V2(ST)ll6/A-II/2016-17

first· place. It is only the 'amount't;lected without a_uthorization of law which
is illegal and hence cannot be rltained by the department and. has to be
refunded to the person who has ~)id such amount. This is a settled principle

·h

of law; time and again it has be~E reiterated by various judicial authorities.
In Cawasi & Co case [1978 E Ill T (J 154)] the Hon'ble Supreme Court

:rm
observed that. the period of limitation prescribed for recovery of money paid~-
under a mistake of law is three :-:vears from the date when the mistake is

#
known, be it 100 years after the date of payment. This judgment has been

WJ.
quoted and depended upon by th~iHon'ble Andhrc1 Pradesh High Court in the

·•!!,I'case of M/s. U Foam Pvt. Ltd vs. Collector of Central Excise -1988 (36) E LT'.i-~
551(A P). In the case of Hexaconilr) Ltd vs CCE, Jaipur - 2003 (156) E LT

' !i
357 (Tri -Del), the tribunal held that if any amounts are collected erroneously,,r,.
as representing Service Tax, whi~~ is not in force,. there is no bar to the
return of such amounts. The time~limit under Section 11B of Central Excise

. !I:
Act, 1944 does not apply. The t~Jbunal observed the following, "We have

; ;

perused the records and heard both sides. It is not iri dispute that no Service
Tax• was.leviabl~ during the period;f{n question. the;~fore, whatever payment

. # · .o
was made dtd not relate to Service Tax at all. It was merely an erroneous

l##' ·a
collection by DOT and payment1'.{by the appellants. Therefore, provisions

il Hi ,
relating to refund of Service Ti,ax, including·. those relating to unjusta;· + I' ' ,.

enrichment, cannot have any appJication to the return of the amount in
,f,,, • j--i·

question. It is further noted that J~ovisions cont'ai~~d in Section 110 of the
-~i '·.·· I''

Central Excise Act have not been ,jade applicable, t?/i.~rvice Tax. Therefore,
if any amounts are collected erroneously as representing Service Tax, which

is not in force, there is no bar o #le return or such aniunts. The rejection of
Jtt:, : J, I

refund application was, therefore, f}ot correct". In the case of CCE, Raipur vs.·i . : ,.·..
Indian !spat Works Ltd -2006 (3) ~/riT R 161 (Tri -Del), the Tribunal held that,

:At •.: ·
"The department has allowed the claim of the respon'dents for the period 16-
11-97 to 1-6-98, but rejected the!refund claim for the previous period and

j .: 1.­

subsequent period as time barred.){The rejection of the claim of refund is
#: • . .,wrong as it can be seen from th.e'. records, that the. amount paid by the
%}' • ".respondents is not a tax, but an amount collected by the depqrtment without
%. ' +:.}

any authority of law". In the cas~Jof. CCE, Bang.a lore vs Motorola India -
·s2006 (206) E LT 90 (Kar), the Higl'.1 Court has held tat in the case of claim

·fl· · ... ·: :
of refund, limitation under Section ,;1:1B of Central Excise Act is not applicable

it. st ·
since the amount paid by mistake in excess of duty a1? such amount cannot,J. 1· ... ,, ...

be termed as duty. Citing the abo~~ case of Motorola India, the adjudicatingi¥•. : · I •·.,, ,: ·
authority, in paragraph 6 of the impugned order claimed that the said case• . 4. ee
has been dissented in 2009 (238) ELT 515 (Tri Ahm). However, on the

# , •.
contrary, I find that the said orderJ'ias been distinguished on altogether on a

:. .see
different ground and those grounds are not relevant· to the present case.

\{t ~ .' ' . ·.
Hence, it cannot be said that the t;decision of Hon'ble · High Cou.rt lias been .

overruled by the Tribunal. In the dire sroran s sf ne touonedrier7»»l}

: ­
i,'···.•.~-:~.-.·',. . ·' */
+ <:t;f•°}/f
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%

the adjudicating authority also co.untered the claim\of the appellants in the. •--;·..
case of !TD Cementation India Ltd. vs. the Commissioner of Service Tax,
stating that the department has, cpntested the le~!Y of Service Tax up to

ii . .
Supreme Court. However, he failed to, quote the 01,hcome of the said issue

where the Hon'ble Supreme Courtdismissed the CIil Appeal D. No. 7856 of
' ' ·~·-

2015 filed by the Commissioner of Service Tax, Murbai against the CESTATfj,
Final Order Nos. A/1237-1241/2014-WZB/C-I(CSTB):t Thus1 the conclusion is:i1. .
clear that if a tax has been collected which is not leviable at all, the time limit
given in the tax laws does not, apply. The general time limit under the

j

Limitation Act 1963, applies under .which the limit'is three years from the

< It

time of coming to know of it. . i,

''
#

7. Regarding the second issue i.e., whether the provision of unjust
i

enrichment is applicable to the case, I proclaim that since Section 11B of the
' . rJ•

Central Excise Act is not applicable to it, provisions relating to unjust
• · l

enrichment will have no application _to it. Moreover;,U,it has been thornughly
discussed in paragraph 5 of this order that M/s.'. SRFDC Ltd. have not

•. ,,•

reimbursed the Service Tax paid by the appellants and hence, it is confirmed$s
that the appellants could not transfer the burden of'tax to M/s. SRFDC Ltd.
When the burden of tax was not transferred to the sJcond party1 provision of

!I
unjust enrichment will not be applicable to the issue. f.

r
$
2°

8. Thus, in view of the discussion held above, I proclaim that the
•;I

appellants are eligible for the refund claim and the!j:provisions of limitation
under Section 11B of.the Central Excise Act, 1944 antj unjust enrichment will

, .f

not.be applicable to them. Accordingly I in view of myJoregoing conclusions1 I·,
.•

reject the impugned order and allow the appeal in above terms..

9. The appeal filed by the appellants stands disposed off in above terms.

{:
,·t
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